
Comment: Alimony Versus Maintenance
By Michelle May O’Neil

Originally prepared for State Bar of Texas Family Law Section Newsletter, June 2004

There  is  a  new  debate  that  is  forming  in  the  appellate  courts  regarding 
distinguishing and enforcing an “alimony” award as compared to a “maintenance” award 
(they may not be synonymous!).

            The maintenance statute allows for enforcement of a maintenance obligation by 
contempt of court.  TEX.  FAM.  CODE §8.059(a).  However, the statute’s vague language 
leaves unclear whether purely contractual alimony obligations fall within the purview of 
the statute’s scope.  

            The Dallas Court of Appeals recently considered whether a contractual alimony 
provision  could  be  enforced  by  contempt  of  court.  In  re  Dupree,  118  S.W.3d  911 
(Tex.App.–Dallas 2003, pet. denied).  The former wife sought to have the husband held 
in contempt for failure to make contractual alimony payments.  The decree clearly stated 
that the alimony obligation was contractual in nature and entered under the provisions of 
the Internal Revenue Code.  The decree made no reference to the statutory maintenance 
provisions.   In addition, the alimony provisions failed to contain any order or command 
language compelling the former husband to make the required payments.  The trial court 
held the former husband in contempt and committed him to jail pending payment of the 
entire amounts due.

            The Dallas court held that the obligation was undertaken as an agreement between 
the  parties,  unenforceable  by  contempt.  It  did  not  qualify  as  statutory  maintenance 
because the amount and duration exceeded the scope permitted by the statute and the 
decree failed to contain any findings that the former wife was eligible for maintenance.  
Further, the court distinguished that the alimony obligation failed to contain the command 
language  necessary  to  make  it  enforceable  as  part  of  the  trial  court’s  judgment.  
Therefore,  the  Dallas  Court  of  Appeals  held  that  the  alimony  obligation  was  not 
enforceable by contempt and granted the writ  of  habeas corpus,  releasing the former 
spouse from confinement.

            The Texarkana Court of Appeals has recently distinguished the Dupree case.  In  
re Taylor, 130 S.W.3d 448 (Tex.App.–Texarkana 2004, no pet.).  In  Taylor, the divorce 
decree provided that the former husband would pay “contractual maintenance” to the 
former  wife.  The  Texarkana  court  held  that,  because  the  decree  contained  order 
language,  and  because  the  obligation  was  termed  “maintenance”,  the  case  was 
distinguishable from Dupree, and the writ of habeas corpus was denied.  However, the 
Taylor court  failed  to  address  the  absence  of  findings  regarding  the  former  spouse’s 
eligibility  and that  the duration of  the maintenance agreement  exceeded the statutory 
provisions.

            Many  questions  remain  regarding  the  availability  of  contempt  remedies  for 
enforcement  of  a  maintenance  or  alimony  obligation.  Alimony  or  maintenance 



agreements are frequently used by divorcing parties as a way to offset property divisions 
and encourage settlement of cases.  However, the enforcement debate underscores the 
importance of careful drafting of divorce decrees and other family law court orders and 
judgments.  The inclusion or omission of a few words can change whether a person can 
be denied his liberty for failing to comply with an agreement for future support of a 
former spouse.  


